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Introduction 
The Legal Data Intelligence (LDI) publication, The Application of Legal Data Intelligence to 

Governmental Investigations1, made the case that LDI is a present-day necessity for legal teams 

responding to regulatory inquiries. Drawing on practice in both the United States and the United 

Kingdom, it laid out a practical framework for applying LDI within a single matter and showed how 

disciplined application of that framework produces faster, more credible, and more cost-effective 

response to regulators.  

This guide advances beyond that publication's conclusion. While the earlier piece addressed how to 

apply LDI within a given investigation, it did not identify the significance of what happens between 

investigations. Each matter generates a body of operational, technical, and relational knowledge that 

would be treated as a strategic asset in any other context. In practice, this knowledge tends to dissipate 

when a matter closes. The case team rotates, internal and vendor relationships lapse, and key insights 

about privilege call patterns, technology assets, and agency-specific intelligence walk out the door with 

the people who held them. The next investigation must therefore re-answer questions that were 

resolved in earlier ones — not from negligence, but from the absence of any architecture designed to 

capture and carry forward what the prior matter produced.  

This piece centers on government investigations, which feature conditions — high stakes, compressed 

response windows, large data volumes, and multiple internal and external stakeholders — that highlight 

the presence, or conspicuous absence, of institutional discipline. The methodology, however, applies in 

other contexts. Civil litigation, internal investigations, regulatory examinations, and legal disputes more 

generally produce the same categories of capturable learning, and the recurrence rate needed to support 

investing in the necessary discipline.  

Grounded in the Legal Data Intelligence model, the framework this guide proposes operates across 

three phases of the matter lifecycle — initiation, investigation, and implementation — and produces five 

categories of institutional output: a scope and negotiation record, a burden log, a privilege baseline, an 

agency profile, and a government investigation playbook that consolidates all prior outputs and carries 

them forward. Figure 1 maps the full framework. 

  

                                                        

1 Legal Data Intelligence, The Application of Legal Data Intelligence to Governmental Investigations (LDI, 2024). 

Available at: https://legaldataintelligence.org 

https://legaldataintelligence.org/data/resources/how-legal-data-intelligence-can-help-navigate-governmental-investigations/
https://legaldataintelligence.org/data/resources/how-legal-data-intelligence-can-help-navigate-governmental-investigations/
https://legaldataintelligence.org/?g=Disputes%2B%26%2BInvestigations&c=Litigation%2Band%2BDispute%2BResolution
https://legaldataintelligence.org/?g=Disputes%2B%26%2BInvestigations&c=Internal%2BInvestigations
https://legaldataintelligence.org/
https://legaldataintelligence.org/
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A Note on Jurisdictional Scope   
This piece draws primarily on the United States regulatory environment. That focus is intentional on 

two grounds: the US remains the highest-volume jurisdiction for government investigations globally2 

with federal enforcement activity spanning the Department of Justice (DOJ), the Securities and 

Exchange Commission (SEC), the Federal Trade Commission (FTC), the Commodity Futures Trading 

Commission (CFTC), and a growing number of assertive state attorneys general — and the accumulated 

body of negotiated practice, cooperation frameworks, and procedural precedent is correspondingly 

deeper. It is also where the author team's investigative experience is most concentrated in terms of 

volume and variety of matter type.  

That said, this piece is not written for a US-only audience, and the learning framework it proposes is 

jurisdiction-agnostic in its architecture. The Brussels Effect — the mechanism by which EU regulatory 

standards compel organizations operating across borders to adopt EU-equivalent compliance practices 

regardless of their home jurisdiction3 — provides a substantive rationale for including EU regulatory 

activity as a meaningful benchmark. An organization whose data practices, privilege standards, and 

production protocols must already satisfy EU requirements in order to operate in European markets 

cannot treat EU enforcement activity as a foreign concern. The same logic applies, with some 

modification, to UK regulatory developments post-Brexit, where the UK has preserved substantive data 

protection standards equivalent to the EU's and where the Financial Conduct Authority (FCA), Serious 

Fraud Office (SFO), and Competition and Markets Authority (CMA) operate frameworks that diverge 

from the US model in ways that directly affect how the learning methodology this piece proposes must 

be configured.  

Where the UK and EU present meaningfully different conditions, those divergences are drawn out 

throughout the piece rather than siloed into a single comparative section. Readers engaging with 

investigations before the SFO, the FCA, or the CMA will find that the cooperation credit calculus 

operates differently, that privilege standards and log expectations diverge in ways that affect practical 

document-by-document decision-making, and that the investigation closure and formal resolution 

landscape is structured along distinct procedural lines. Cross-border data transfer constraints under UK 

GDPR and EU GDPR add a further dimension that shapes what can be preserved, how it can be hosted, 

and what can legitimately be carried forward as institutional learning at matter close. These are not 

footnotes to the US experience — they are structurally different problems that the same feedback-loop 

methodology can address, provided the practitioner understands where the local rules change the 

inputs. 

  

                                                        

2 For a survey of US federal corporate enforcement activity and volume, see Gibson Dunn LLP, 2023 Year-End Update 

on Corporate Non-Prosecution Agreements and Deferred Prosecution Agreements (January 2024); see also U.S. 

Department of Justice, Criminal Division, Corporate Enforcement and Voluntary Self-Disclosure Policy (February 

2023). 

3 Anu Bradford, The Brussels Effect: How the European Union Rules the World (Oxford University Press, 2020). For the 

foundational article, see Anu Bradford, "The Brussels Effect" (2012) 107 Northwestern University Law Review 1. 
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Figure 1 — The LDI Feedback-Loop Framework: decision categories, capture mechanisms, and 

outputs by phase 

Initiate     

Decision 

category  

What to 

capture  

Capture 

mechanism  

Output / 

asset  

Jurisdictional notes  

Scope  
definition  

• Initial request as 

received (full 

text)  

• Preliminary 

custodian 

universe  

• Date ranges and 

data source 

inventory  

• Initial volume 

estimate  

Matter log — 

scope entry; 

preliminary data 

map  

Scope 

baseline 

record 

(benchmark 

for all future 

negotiation)  

US: CID/subpoena 

typically overbroad by 

design  

UK: SFO/FCA scope less 

codified — early dialogue 

more available  

EU: Commission 

requests may expand as 

inquiry progresses  

Custodian 

universe  

• Initial list and 

inclusion basis  

• Data sources per 

custodian  

• Anticipated 

volume by source  

Custodian 

register (v.1, 

opened at 

initiation)  

Custodian 

baseline — 

v.1  

UK: Three Rivers4 

narrows who qualifies as 

"the client" — privilege 

implications begin in this 

phase, not at review  

Privilege 

framework  

• Applicable 

doctrine and 

threshold  

• In-house 

counsel status 

determination  

• Anticipated 

contested 

categories  

Privilege call 

taxonomy 

(opened at 

initiation)  

Privilege 

framework 

record  

US: Attorney-client and 
work product 
 
UK: Dominant purpose 
test; litigation privilege 
threshold questions  
 
EU: In-house counsel not 
protected before 
Commission  

                                                        

4 Three Rivers District Council v Governor and Bank of England (No 5) [2004] UKHL 48. 
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Technology and 

platform  

• Platform and 

hosting location 

selected  

• Transfer 

mechanism if 

cross-border  

• Vendor selection 

rationale  

Technology and 

vendor log  

Technology 

defaults 

record  

UK/EU: Hosting location 

triggers GDPR transfer 

mechanism — document 

at point of selection, not 

retrospectively  

Engagement 

protocol  

• Initial agency 

contact and 

personnel  

• Communication 

channel 

preferences  

• Cooperation 

framework 

applicable  

• Request for 

closure notice 

filed  

Agency 

engagement log 

(stub opened at 

initiation)  

Agency 

profile — v.1 

stub  

US: DOJ/SEC 

cooperation credit 

applies from first contact  

UK: SFO cooperation 

less codified  

EU: Leniency — timing 

of first disclosure is 

legally consequential  

Burden  
baseline  

• Initial cost 

estimate by phase  

• Outside counsel 

fee projection  

• Business 

personnel time 

allocation  

• Operational 

impact 

assessment  

Burden log 

(opened at 

initiation)  

Burden 

baseline 

record  

US: Proportionality 
arguments increasingly 
accepted — early 
documentation is a 
negotiating asset  
 
UK/EU: Same utility, 
different procedural 
framing  
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 Investigate    

Decision 

Category 

What to 

capture 

Capture 

mechanism 

Output/asset Jurisdictional 

notes 

Scope  
variances  

• Each scope 

change and 

agency basis for 

request  

• Counterproposal 

and supporting 

data analysis  

• Outcome and 

reasoning  

Matter log — 

variance entries; 

correspondence 

file  

Scope 

negotiation 

record 

(reusable 

precedent)  

US: Phased approaches 

receptive at DOJ, SEC, 

and FTC  

UK: SFO less bilateral in 

scope discussion 

EU: Commission scope 

less open to negotiation  

Custodian 

changes  

• Each addition or 

removal and basis  

• Agency response 

and data source 

impact  

• Revised volume 

estimates  

Custodian 

register 

(updated at each 

change)  

Custodian 

decision log  

UK: Three Rivers re-

assessed on each 

addition — privilege 

implications updated 

accordingly  

Production  
format  

• Format 

requested by 

agency  

• Format 

proposed in 

response  

• Format agreed 

and concessions 

made  

• Rationale for 

each departure 

from default  

Production 

standards log  

Production 

format 

record 

(agency-

specific)  

US: TIFF/native 

conventions established 

but still negotiated  

UK: SFO format less 

standardized — 

documented outcomes 

have higher reuse value 

here than in the US  



8 

Privilege  
calls  

• Call patterns by 

document 

category  

• Contested 

determinations 

and resolutions  

• Log format 

negotiated and 

accepted  

• Waiver risks 

identified  

Privilege call 

log; annotated 

log template 

(updated 

throughout 

review)  

Privilege 

baseline — 

agency-

specific; 

reusable 

annotated 

log template  

US: Waiver risk from 

inadequate description 

— well-litigated  

UK: Dominant purpose 

— call-by-call reasoning 

must be logged  

EU: Flag in-house 

counsel documents 

separately throughout  

Government 

engagement  

• Each 

substantive 

agency 

interaction  

• Topic, outcome, 

and personnel 

involved  

• Agency signals 

and priorities 

observed  

• Cooperation 

credit indicators  

Agency 

engagement log 

(updated after 

each interaction)  

Agency 

profile 

(updated — 

living record)  

US: Cooperation credit 

tied to timeliness and 

individual accountability  

UK: SFO less 

mechanically defined  

EU: Leniency — ongoing 

disclosure quality 

assessed  

 

Burden 

accumulation  

• Running cost by 

phase  

• Outside counsel 

and vendor spend  

• Business 

disruption and 

personnel time  

Burden log 

(updated at 

defined 

milestones)  

Live burden 

record (real-

time 

negotiating 

asset and 

future 

benchmark)  

US: FRCP 26(b)(1) 

proportionality 

threshold supports a 

formal 

contemporaneous 

burden record  

UK/EU: Proportionality 

arguments differ in 

framing, but burden 

data is equally useful  
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  Implement   

Decision 

Category 

What to 

capture 

Capture 

mechanism 

Output/asset Jurisdictional 

notes 

Post-matter 

debrief 

• Participants and 

agenda  

• Key findings 

across all decision 

categories  

• Open items and 

follow-on actions  

Structured debrief 

(within 30 days of 

confirmed 

closure)  

Debrief record 

(triggers all 

subsequent 

extraction)  

US: Closure = 

declination letter 

or cessation  

UK: SFO/FCA 

closure may be 

informal  

EU: Formal 

decision or 

informal closure 

— define trigger 

in playbook per 

agency  

Preservation and 

collection 

intelligence 

• Protocol applied 

and gaps 

identified  

• System access 

issues 

encountered  

• Cross-border 

complications and 

resolutions  

• What worked; 

what to change  

Technical 

retrospective; 

debrief output  

Preservation 

intelligence 

record; updated 

default protocol  

UK/EU: GDPR 

retention 

obligations 

constrain what 

can be kept post-

matter — 

document the 

lawful basis at 

close  

Review 

intelligence / 

portable 

technology-

assisted review 

(TAR) 

• TAR model 

training corpus 

and retention 

decision  

• Key document 

themes and 

custodian 

patterns  

• QC findings and 

reviewer notes  

Technical 

retrospective; 

model 

preservation 

decision 

(documented)  

Portable TAR 

model (if 

retained); review 

intelligence 

summary  

UK/EU: GDPR 

processing basis 

for TAR model 

retention must be 

documented — 

question not yet 

settled in either 

jurisdiction  
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Privilege  
baseline 

• Final call 

taxonomy by 

category  

• Log format 

accepted by 

agency  

• Concessions 

made and 

rationale  

• Waiver issues 

encountered  

Debrief output; 

annotated log 

template finalized  

Privilege baseline 

(agency-specific); 

reusable 

annotated log 

template  

Baselines 

maintained as 

separate records 

per jurisdiction 

and per agency. 

SFO, FCA, and 

CMA are three 

distinct records 

within a single UK 

program 

Agency  
profile 

• Personnel and 

communication 

preferences  

• Enforcement 

priorities 

observed  

• Format 

preferences and 

concessions 

accepted  

• Cooperation 

credit outcome  

Agency 

engagement log 

consolidated; 

debrief output  

Agency profile 

(updated cross-

matter record)  

UK: SFO, FCA, 

CMA maintained 

as three separate 

profiles  

EU: Commission 

profile 

maintained 

separately from 

member-state 

authority profiles  

Playbook  
update 

• All matter 

outputs integrated  

• Departures from 

prior defaults 

documented with 

rationale  

• Litigation hold 

release confirmed  

Playbook 

governance 

process (triggered 

by matter closure 

in matter 

management 

system)  

Updated 

investigation 

playbook (living 

document — 

version-

controlled)  

Closure trigger, 

hold release, and 

privilege baseline 

entries must be 

jurisdiction- and 

agency-specific. A 

single 

undifferentiated 

playbook will 

misconfigure the 

framework for any 

non-US matter 
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1: The Institutional Cost of Not Learning 
When a government subpoena or Civil Investigative Demand (CID) lands on a corporate desk, business 

as usual suddenly ceases. If it arrives suddenly and unexpectedly, panic may ensue. Even if it is 

expected after dialogue with a regulator, the sudden change of atmosphere will result in a flurry of 

activity to clear the investigation. 

Over the following weeks and months, the organization first focuses on triage. Can the investigation be 

resolved quickly? Is this even possible, or is discovery inevitable? Who are the targets? What is the 

reputational risk? How much will this process cost? What will be the operational and reputational 

impact? 

Without a commitment to document the learnings acquired over the course of the matter, the 

organization misses the opportunity to generate value that will survive it. Organizations incur 

considerable costs and burdens during each government investigation — from the impact on business 

clients and partners, the time and costs of outside counsel, and the involvement of senior executives 

and board members. By evaluating metrics and accumulating knowledge associated with the 

investigation, the organization can derive long-term benefits in how it handles future legal proceedings. 

The gap between the drive to close a government investigation and the determination to derive valuable 

strategic assets through an LDI perspective can be overcome by focusing on the three phases of the 

matter lifecycle mapped in Figure 1: at initiation, where the categories of decision worth recording must 

be identified; investigation throughout the course of the matter, where those decisions and the 

reasoning behind them must be captured contemporaneously; and at implementation, or a matter’s 

close, where the captured material and analysis must be extracted, structured, and made accessible to 

the team that will run the next matter. 

Applied across consecutive investigations, this discipline yields an institutional capacity to engage 

government inquiries from a position of accumulated learning. Organizations that build such capacity 

move faster, spend less, negotiate from a stronger position, and present a more credible posture to 

regulators. Organizations that lack it incur the costs of learning each time. 

2: Building the Feedback Loop — During the 

Investigation 

2.1 Designing for Retrospect from Day One 

The instinct in the opening days of a government investigation is entirely forward-facing: preserve, 

collect, respond, and contain. That instinct is correct but often carries a cost that becomes apparent 

later. Organizations that treat the investigation purely as a response exercise will close the matter after 

consuming significant resources and generating significant institutional knowledge, but without having 

documented that knowledge for later use. 

While not complicated in concept, the discipline this piece advocates requires deliberate adoption. 

From the moment a matter opens, it should be structured so a formal debrief can follow. Decisions 

must be recorded, not just made. Variances must be logged, not just employed. Negotiation outcomes 

must be captured and annotated with the relevant arguments and reasoning. None of these steps 

require a parallel bureaucracy; instead, they require a governance mindset — the same mindset that 
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leads well-run organizations to document board decisions not merely as outputs, but as reasoned 

records — applied to the investigative workflow. 

In practice, this means identifying at matter initiation the categories of decisions that will recur and 

carry learning value: how scope was initially framed and how it shifted; which custodians were added or 

removed and on what basis; what production formats were requested, proposed, and ultimately 

negotiated; and where privilege calls were contested, how they were resolved, and what reasoning 

supported that resolution. These decisions are not administrative details — they are the institutional 

memory of the matter and they compound in value across multiple investigations in the same 

regulatory environment.  

 

The organization that can say, with documentary support, that it 

has consistently applied a particular preservation protocol, or that 

a particular agency has previously accepted a particular log 

format, is in a materially stronger position than one 

reconstructing that history from incomplete recollections. 

 

Capturing this history requires no elaborate mechanism. A structured matter log — maintained by 

outside counsel or legal operations, reviewed at key milestones, and closed out formally at the matter's 

end — is sufficient. The key requirement is to establish on day one the obligation to create and maintain 

this documentation, rather than scrambling to capture it as the investigation closes and institutional 

attention has moved on. 

2.2 Engaging the Government Strategically 

Proactive communication as a lever 

Framing government engagement as purely defensive and focused on immediate needs often ignores a 

strategic dimension that experienced practitioners understand well. Agencies are not indifferent to how 

an organization conducts itself during an investigation. They are observing responsiveness, 

transparency, and the rigor of internal processes in real time, and those observations inform both the 

trajectory of the investigation and its ultimate resolution. Early, structured dialogue on scope and 

proportionality is not a concession to the government — it is a mechanism for shaping the investigation 

on terms the organization can influence, before positions harden. 

That dialogue is most valuable before the response workflow is fully committed. A meet-and-confer that 

surfaces a custodian universe or date range broader than necessary is far cheaper to address in early 

discovery conversations than after document productions. The organization that arrives at that 

conversation with a well-reasoned, documented position on scope — grounded in proportionality and 

supported by preliminary data analysis — is not just limiting cost. It is signaling competence and good 

faith, both of which carry weight with agency staff managing large dockets and holding discretion over 

how matters are prioritized and resolved. The quantitative record of scope evolution — initial scope as 
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received, estimated cost at initiation, scope as ultimately negotiated — belongs in the burden log 

addressed in Section 2.3, and the two disciplines reinforce each other. 

In-house legal operations teams can find additional benefits in data points regarding how business 

clients and partners are affected by the investigation, as this data can inform future compliance efforts 

and allow an evaluation of the overlap across investigations among different jurisdictions' regulatory 

authorities. This information is independent of whether the regulator took action, imposed compliance 

conditions, or took no action, and is often overlooked once the investigation is over, especially following 

a no-action decision. 

Variance discussions: when and how to push back 

Overbroad requests are common and, in many cases, reflect the agency's own uncertainty about where 

the relevant conduct sits rather than a deliberate maximalist strategy. In these situations, early variance 

discussions are both appropriate and often welcomed when conducted in the right register. The 

practitioner who responds to an overbroad subpoena with a blanket objection has sparked an 

adversarial dynamic that is difficult to extinguish. By responding with a structured analysis — outlining 

their understanding of the request's scope, their counter-proposal as framed by proportionality 

considerations, and key facts and findings in support of that proposal — the practitioner creates more 

optimal conditions for a negotiated outcome. 

Preparation enables productive discussions with the agency. Preliminary data mapping, early custodian 

analysis, and initial views on likely data volumes by source provide a solid foundation for the 

conversation. Agencies, particularly in the US, are increasingly receptive to phased approaches that 

target priority custodians first and outline a mechanism for expanding scope if warranted. This 

receptiveness is more accessible to organizations that arrive prepared than to those seeking 

accommodation after discovery is already underway. 

Requesting formal notice of investigation closure 

One of the most consistently overlooked elements of investigative engagement is the ability to request 

formal notice when an investigation closes without resolution. Investigations that end in declination, 

no-action determinations, or simple cessation of agency activity frequently do so without any formal 

communication to the subject organization. The lack of a notice of investigation closure affects how the 

matter is characterized internally and in disclosures, compels the continuation of relevant preservation 

holds, and delays the start of related post-matter debriefs and the knowledge extraction process. 

Including a request for closure notice — raised early in the relationship with agency staff and confirmed 

in correspondence — into engagement protocols is a simple step that many organizations omit because 

it feels presumptuous or premature. It is neither. Agencies accustomed to dealing with well-advised 

organizations expect these requests, which establish a professional relationship framework that benefits 

both sides. In jurisdictions where formal declination letters are standard practice, this issue is less 

significant; in others, including parts of the US enforcement landscape, it requires proactive 

management. 

Cooperation credit and what it actually means across jurisdictions 

The concept of cooperation credit — the formal or informal benefit an organization receives for the 

manner and quality of its engagement with an investigating authority — is present in every major 

enforcement jurisdiction, but it operates differently enough that treating it as a consistent concept 

across borders is a meaningful error. 
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The United States 

In the US, cooperation credit is perhaps most explicitly developed. The DOJ's framework for evaluating 

corporate cooperation, articulated through the Justice Manual and successive policy memoranda5, ties 

credit to several factors, including the timeliness of voluntary disclosure, the degree to which the 

organization has assisted in identifying culpable individuals, and the quality of its remediation. The SEC 

operates a parallel but distinct framework, with its own cooperation program6 and a track record of 

using deferred prosecution agreements and non-prosecution agreements as resolution tools. 

Cooperation in the US context is therefore a structured and, to a degree, quantifiable input in the 

resolution calculus, and it offers clear rewards for early, comprehensive, and open engagement. 

The United Kingdom 

Cooperation in the UK receives different responses. The SFO's approach to cooperation is less codified 

and more relationship-dependent; while Deferred Prosecution Agreements (DPAs) are available, the 

pathway is less mechanically defined than their US equivalents. Moreover, DPAs involve markedly 

different mechanisms in the two jurisdictions. A UK DPA, available only to the SFO and Crown 

Prosecution Service (CPS) under Schedule 17 of the Crime and Courts Act 2013, is court-supervised, 

with judicial approval required at both the preliminary and final hearing stages. In contrast, a US DPA 

is negotiated between the regulator and the organization without the same degree of judicial sign-off. 

Beyond the SFO, the FCA and CMA each operate their own cooperation frameworks, with the CMA's 

leniency regime in cartel matters being among the more structured in the UK. However, neither 

agency's framework parallels the US model closely. 

The European Union 

At the EU level, the Commission's investigative framework in competition matters has its own leniency 

architecture, and the interaction between EU exposure and parallel US and/or UK proceedings adds 

complexity that should be captured through the institutional memory and feedback processes 

advocated in this piece. What concessions were made in one jurisdiction, and how did they affect 

proceedings in others? Such information, documented comprehensively across completed matters, 

represents some of the most valuable knowledge assets a multi-jurisdictional organization can develop. 

Cooperation looks different before each of these regulatory bodies, in the cadence of engagement, the 

value placed on proactive disclosure, and the significance of individual accountability. These differences 

require practitioners to avoid assuming that practices developed in one jurisdiction translate directly to 

5 U.S. Department of Justice, Justice Manual §§ 9-28.000 et seq. (Principles of Federal Prosecution of Business 
Organizations); Memorandum from Deputy Attorney General Lisa O. Monaco, "Further Revisions to Corporate 

Criminal Enforcement Policies Following Discussions with Corporate Crime Advisory Group" (January 17, 2023); 

Memorandum from Deputy Attorney General Sally Q. Yates, "Individual Accountability for Corporate 

Wrongdoing" (September 9, 2015). 

6 Securities Exchange Act Release No. 44969 (January 14, 2002) (the Seaboard Report, codifying the SEC's 
framework for evaluating cooperation credit); see also U.S. Securities and Exchange Commission, Division of 
Enforcement, Cooperation Initiative (2010). 
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another — and make the creation of institutional memory about different strategies and outcomes all 

the more valuable. The comparative detail is addressed in Section 6. 

2.3 Documenting the Accumulation of Burden

Burden documentation is usually treated as an accounting exercise, reconciled at matter close when 

invoices are totaled. That framing squanders the chance to capture the full scope and character of 

burdens borne during investigations. Burden is the strongest lever an organization can exert during a 

scope dispute, and its weight depends largely on how contemporaneous and granular its evidence is. 

Burden reconstructed from memory and summarized invoices has limited persuasive authority. An 

evidentiary record built in real time and traceable to specific custodians, sources, and efforts is 

materially more compelling. A burden log maintained as a live instrument from the first collection 

forward is that record. 

A burden log should capture the dimensions that drive cost and recur in negotiation: data volumes at 

each stage of attrition, from gigabytes collected through documents produced, with the culling and yield 

ratios that reveal how much effort each marginal custodian generates; costs broken out by phase, 

separating processing and hosting, contract review, vendor charges, and outside counsel time; and the 

internal and often hidden institutional costs, including custodian interview hours, IT and forensics 

support, and executive and employee time diverted from operations. 

Hidden internal costs are ones that organizations often fail to 

describe and quantify, yet they frequently prove the most 

persuasive on the question of proportionality. 

Creating a burden log requires no additional workstream. A well-run matter produces phase-level 

budgets and variance tracking, vendor and law firm invoices with task and activity codes, and platform 

usage reports showing volumes at each stage. The burden log harvests data available from existing 

reports. The added efforts are deliberate and narrow: a standing instruction to track internal human 

cost, which no invoice or vendor report captures; the conversion of raw data volumes into the attrition 

ratios that anchor a marginal-utility argument; and an owner, typically within the in-house legal 

operations team, responsible for consolidating and retaining the record in a form ready for 

interrogation before billing codes close. 

Burden logs offer leverage in both the current investigation and in future ones. When an agency 

proposes adding custodians or expanding a date range, the organization that can quantify the cost of the 

investigation's existing scope and the marginal cost of the expansion is negotiating on evidence rather 

than mere assertion. Agencies respond to data-grounded proportionality arguments and discount 

unsupported claims of hardship. When a dispute escalates beyond negotiation, the burden log becomes 
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the evidentiary basis on which it turns. Under Federal Rule of Civil Procedure 26(b)(1)7 proportionality 

is built into the scope of discovery, and the responding party bears the obligation to substantiate burden 

with a specific showing. Boilerplate assertions will not suffice. A contemporaneously created burden log 

permits counsel to produce that declaration on short notice with facts and figures traceable to particular 

aspects of the matter as it unfolded. The burden log offers the same value for petitions to modify or 

quash a Civil Investigative Demand or subpoena, and in the context of follow-on civil litigation where 

documents produced to the regulator become the target of private discovery. The particular contours 

differ across jurisdictions, but the principle holds: information about burden, documented as it accrued, 

is a strategic asset. 

3: What the Investigation Teaches You — 

Extraction at Close 

3.1 The Post-Matter Debrief: Structure and Participants

This piece advocates a structured debrief at the close of each matter: a deliberate, time-limited process 

for extracting the operational, technical, and relational knowledge generated during the investigation 

before the team disperses. Rather than a lessons-learned exercise designed to check boxes in a memo no 

one reads, this discipline is designed to produce outputs directly usable in the next matter. 

The outside counsel team rotates to the next engagement. Internal stakeholders return to their 

operational roles. The legal operations team archives the data and closes the billing codes. Knowledge 

departs with the people who developed it. This dynamic is not unique to investigations, but it is 

particularly acute in them: investigations impose a unique intensity through compressed timelines, 

senior executive involvement, and focused coordination across legal, IT, compliance, and business 

functions. None of this intensity survives matter closure, and it is followed by an institutional exhale 

that — absent a structured debrief — blocks learning. 

The Debrief Team 

The debrief is only useful if it includes appropriate participants whose shared insights are candid and 

complete. The debrief team should include: 

• Lead outside and in-house counsel — the lawyers who managed the government relationship,

negotiated scope, and made key judgment calls hold the most concentrated knowledge of what

the agency prioritized, how it negotiated, and what it accepted.

• eDiscovery and forensics counsel or vendor leads — the practitioners who managed

preservation, collection, processing, and production hold the operational knowledge of what

worked, what failed, and what cost more than it should have.

• Legal operations — the internal team that tracked cost, coordinated vendors, and managed

workflow can leverage documentation developed during the matter to give the debrief

quantitative grounding.

7 Fed. R. Civ. P. 26(b)(1) (as amended December 1, 2015, incorporating proportionality as a threshold scope 

requirement). See also Committee Notes on Rules — 2015 Amendment. 
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• IT and information governance — the internal stakeholders who managed data sources, 

supported custodian access, and addressed cross-border or system-specific complications can 

provide perspective on what the organization's own infrastructure produced, including 

surprises, failures, and friction. 

• A senior business representative — to capture information about operational disruption and 

translate legal team learnings into compliance and governance language the business can 

operationalize. 

Outside counsel should not run this debrief, as their focus often drifts toward relationship management 

rather than institutional learning. In-house legal or legal operations should facilitate and own the 

debrief, with outside counsel serving as a primary contributor. 

Timing 

The timing of the debrief must resolve a genuine tension. The case for performing it immediately after 

the matter's closure is strong: the team is still assembled, memory is fresh, and the institutional exhale 

has not yet begun. The case for a thirty- to sixty-day delay is equally strong: participants have had time 

to reflect without the pressures of the investigation distorting perspective, and the final resolution 

documents are available for reference. 

In practice, the right answer is both. A brief structured session within two weeks of the matter's close 

can focus on capturing the most time-sensitive operational and relational intelligence before team 

members depart. A more comprehensive retrospective session a month or two later can address what 

the matter means for the organization's posture in other matters and for future proceedings. The earlier 

session preserves knowledge; the later one generates strategy. 

A Standard Debrief Agenda 

The following structure supports a single debrief session over half a day. It is not exhaustive but serves 

as a basic framework that can be expanded as needed. 

• Matter summary and resolution narrative (30 minutes): What was the government's theory? 

How did the investigation develop? What drove the resolution? 

• Scope and negotiation debrief (45 minutes): How did scope evolve from initial request to final 

production? What was negotiated, what was conceded, and what was maintained? 

• Operational debrief (60 minutes): What efforts, teams, and tools were deployed for data 

preservation, collection, processing, and production? What worked, what failed, and what cost 

more than projected? 

• Privilege and review debrief (45 minutes): What privilege, confidentiality, and data privacy 

issues arose? How were they resolved? What did the review reveal about the organization's data 

landscape? 

• Government relationship debrief (30 minutes): How did the agency conduct itself? What did it 

prioritize? What does the agency's conduct signal about future engagement? 

• Outputs and next steps (30 minutes): What case information is documented, who will document 

it, and in what form and location will it be maintained? 
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3.2 Extracting Operational Intelligence 

The debrief generates raw material that must be converted into structured, portable, and actionable 

intelligence. Four categories consistently yield the highest return across future matters. 

Preservation and Collection Intelligence 

Preservation failures are among the most expensive and recurring problems in government 

investigations, and among the most preventable with adequate institutional memory. The debrief 

should produce a documented record of: 

• Which custodians were identified late and why 

• Which data sources were not anticipated in the initial preservation scope 

• Which systems — including mobile devices, collaboration platforms, and archived or legacy 

systems — required special handling and what time, costs, and technical processes were needed 

• Where cross-border complications arose and how they were managed 

These outputs are not a critique of what went wrong. They are a calibrated map of the organization's 

actual data landscape as revealed under investigative pressure — more valuable than the theoretical 

data maps maintained by information governance programs. Collection surprises, whether caused by an 

unremembered data source, a collaboration platform with no retention policy, or another unanticipated 

finding, should be treated as compliance intelligence, not just operational notes. A structured summary 

of collection findings is a direct input into records management and data hygiene improvements. 

Production Intelligence 

Production is the phase of the investigative workflow most amenable to standardization, yet many 

organizations consistently fail to carry forward what they have learned. Negotiations with the agency 

about specific production specifications, the concessions made in response to agency requests, and the 

organization's default production standards that were accepted without pushback represent a body of 

information with direct value in future matters before that regulator. 

The desired output is a production standards record identifying the specific technical specifications on 

which agreement was reached, the agency's apparent preferences and tolerances, and any formal or 

informal commitments made about future productions.  

 

An organization that can demonstrate to an agency that prior 

productions were delivered in a particular format and accepted 

without objection can leverage a stronger position in negotiations 

than one that treats format negotiation as an open and novel 

question each time. Consistency of production format, when 

documented, functions as a credibility asset. 
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Data about the contents of document productions and other discovery can also be a potent asset in the 

hands of legal operations teams. Once discovery has been provided to regulators, it may become the 

target of discovery by private litigants or even a class of shareholders. Accordingly, it may not be 

possible to revert quickly to normal information governance records retention schedules where 

litigation is reasonably anticipated. Counsel should strictly negotiate the uses to which CID discovery 

may be put, and the legal operations team should document those requirements and restrictions and 

the regulator's intended retention of the contents. Where discovery is subject to long-term preservation 

hold, the organization should consider how best it can use that data for applicability to related 

proceedings. 

Privilege Intelligence 

Privilege determinations are among the decisions with the highest stakes and the greatest resource 

demands in an investigation, and they are often among the least systematically documented to survive 

the matter's closure. The debrief should produce a privilege call record outlining the categories of 

documents that repeatedly presented close privilege questions, the reasoning that resolved those 

questions, the log format submitted, and — critically — the agency's response to that log. 

This last element is intelligence that few organizations formally capture, but it has significant practical 

value. An agency that accepted without challenge a particular level of detail in log descriptions has, in 

effect, established a baseline for what it deems sufficient. An agency that rejected categorical entries 

and required document-by-document logs with detailed narratives has established a more demanding 

baseline. While these data points are not formally binding, they are practically useful and survive 

matter closure only through deliberate documentation. The debrief should result in a privilege baseline 

that includes the call taxonomy developed in the matter, the log format accepted by that agency, and the 

categories of close calls that should be flagged for second-level review in future matters. Updated across 

successive investigations, this baseline becomes an increasingly meaningful institutional asset — 

offering documented reasoning that supports consistency and reduces the risk of inadvertent waiver 

through inconsistent privilege treatment. 

Review Intelligence and Portable Technology Assets 

Document review in a significant government investigation generates large volumes of artifacts of a 

lawyer’s judgment: relevance calls, privilege and confidentiality determinations, issue coding, key 

document identifications, and custodian characterization. The review record — including the coding 

framework, the issue taxonomy, the key document sets, and the custodian profiles developed during the 

matter — must survive the matter's closure. Review findings about the custodians whose 

communications defined the matter, communication patterns that recurred across the document 

population, and time periods that produced disproportionate volume and risk are significant insights 

about how the organization generates and retains information, and these insights have ongoing value. 

Where technology-assisted review (TAR) was used, the trained model represents a distinct category of 

extractable asset. A TAR model trained on a large, well-reviewed data set has been calibrated against 

specific substantive issues, custodian populations, and time periods. This calibration does not expire 

when the matter closes. For organizations facing recurring investigations in the same regulatory area — 

a financial services firm responding to successive SEC inquiries, or a manufacturer managing repeat 

CFTC or state AG matters — a preserved and documented TAR model from a prior matter can 

materially reduce the cost and timeline of the initial review phase in the next one. The practical and 

legal questions around model preservation — what data can be retained, in what form, and under what 

confidentiality and privilege constraints — are real and require attention as the matter closes.  
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Most organizations do not consider the trained review model as an 

asset to be preserved, and therefore never contemplate these 

issues. 

 

GDPR considerations for UK and EU matters add a further layer, addressed in Section 6.4. 

3.3 Understanding the Government's Perspective 

Each investigation offers insights not only about the organization's own operations and data landscape, 

but also about the relevant regulator. When captured as intelligence, these insights offer enduring value 

long after the matter closes. 

Reading the Agency's Conduct as Signal 

The sequence of requests in a government investigation is rarely random. When prioritizing their 

requests, agencies reveal their theory of the case, their resource constraints, and, in some cases, their 

institutional mandate as interpreted by current leadership. An agency that moved quickly and forcefully 

when seeking a particular custodian's communications, or that expressed particular interest in a 

category of documents that seemed peripheral at the outset, has communicated something about what 

it deems material. Such implicit communications should be documented and made available for 

continued analysis, not merely noted as a fact within the confines of that particular investigation. 

Similarly, the agency's response to scope negotiations, proportionality arguments, and production 

proposals reveals its working assumptions and its tolerance for counter-proposals. An agency that 

accepted a phased production approach without resistance has signaled something about its docket 

pressure and its priorities; an agency that rejected a reasonable proportionality argument and insisted 

on near-boundless scope has signaled something altogether different. Both signals offer practical 

guidance for the next engagement with the same agency. 

Building the Agency Profile 

These outputs should result in the creation of an agency profile: a structured record of the relevant 

enforcement unit's priorities, conduct, negotiating style, and accepted practices as observed in this 

matter. For the many highly regulated organizations that encounter recurring exposure to the same 

agencies, these profiles compound in value across successive matters. 

An agency profile maintained across multiple completed matters reflects not just the conduct of a single 

investigation but the institutional character of the regulatory relationship. Changes in that character — 

from a new unit chief, a policy shift, or a legislative change that expands or contracts the agency's 

enforcement mandate — cause deviations from the established baseline that are themselves a form of 

intelligence. The organization that has documented profiles from three completed matters involving a 

particular SEC division can operate in a meaningfully stronger position than one approaching the same 

division for the first time. 
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Monitoring Enforcement Trends to Contextualize the Matter 

No completed investigation exists in isolation. The regulatory environment that shaped it, the agency's 

enforcement theories, and the resolution terms ultimately accepted all reflect a broader landscape of 

enforcement activity. At matter close, outside counsel should help produce a brief enforcement 

landscape summary identifying where this particular matter sits relative to peer company 

investigations, what the agency has signaled about future enforcement priorities, and what recent 

resolution terms in comparable matters suggest about the organization's own outcome. This application 

of the LDI discipline advocated throughout this piece shifts the strategic perspective beyond a purely 

internal examination to the external environment, and it serves as connective tissue between the closed 

matter and the proactive posture addressed in Section 5. 

4: Building the Institutional Knowledge Base 

While the preceding sections address the extraction of insight from a single matter, this section 

addresses how that intelligence is used. If nothing further comes of the debrief notes, the burden logs, 

the privilege findings, the agency profiles, and the other outputs from that matter, the organization 

suffers a failure not of effort, but of architecture. It lacks the system needed to convert completed-

matter intelligence into standing institutional capability. Such a system requires three components: 

• A government investigation playbook: a living document that consolidates standard process, 

agency-specific intelligence, and decision frameworks into a resource that the next matter team 

can actually use. 

• A set of agency profiles: structured records, maintained and updated across successive matters, 

of the regulatory relationships the organization has navigated. 

• A portfolio of portable technology assets: trained review models, entity maps, privilege 

classifiers, and other technology outputs from prior matters that retain value and can be 

redeployed. The specific substance and governance questions for these assets are addressed in 

Section 3.2. 

Together, these three components constitute a functional institutional knowledge asset. Each requires 

deliberate governance to build, as the same organizational forces that dissipate knowledge at matter 

close will, absent structure, prevent extracted knowledge from being organized into something durable. 

Of the three, the playbook is the most immediately actionable but generates the most skepticism from 

practitioners who have seen binders produced at great effort and seldom used.  

 

Most playbooks fail not because the concept is wrong, but because 

they are built as static reference documents rather than dynamic 

working tools. 
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A government investigation playbook must be specific — reflecting the actual agencies, data 

environments, and regulatory exposures of this organization, not a generic framework that could apply 

to any company in any industry; living — updated by a designated function at the close of every 

significant matter; and accessible — available to the next team immediately upon the opening of a 

future investigation. 

At minimum, the playbook should include: 

• A standard preservation protocol 

• Default production specifications grounded in what prior agencies have accepted 

• Privilege log templates annotated with agency-specific acceptance notes 

• A custodian interview framework reflecting the organization's current data environment 

• Agency profiles cross-referenced to case-specific experience 

• Vendor and technology defaults with documented rationale for departures. 

The playbook can be built iteratively starting with the outputs from the most recently closed matter. 

After the first debrief, the organization will have a preservation record, a production standards record, a 

privilege baseline, and an agency profile — the first version of the playbook upon which later matters 

will add and iterate. Within three to four significant matters, the organization will have a strategic asset 

reflecting genuine institutional learning rather than aspirational process design. 

The playbook must be assigned an owner and a stable storage location. Ownership should sit with legal 

operations or the function with ongoing responsibility for the government investigation program. 

Matter closures in the organization's matter management system should trigger a formal assigned task 

for the owner to update the playbook within a defined period, and the playbook must have a locatable 

home on a shared document repository with appropriate access controls and a maintained version 

history. 

Because the playbook will contain agency-specific intelligence, prior negotiation outcomes, and internal 

assessments of regulatory exposure, counsel should confirm at creation, and periodically thereafter, 

that appropriate privileges and protections apply and are being managed consistently. A playbook 

produced in response to a discovery request in subsequent litigation would likely represent a liability. 

Governance of access is therefore a legal question as well as an operational one. 

5: From Closed Matter to Proactive Posture 

While single-matter intelligence extraction and the development of an institutional strategic asset 

across matters are, by design, retrospective disciplines, organizations can also leverage these new 

capabilities to engage regulators proactively rather than reactively — shaping their own compliance 

postures using evidence drawn from prior enforcement experiences rather than generic industry 

guidance. 

5.1 From Enforcement Landscape Summary to Standing Practice 

The enforcement landscape summary described in Section 3.3, produced at matter close, is a useful 

contextual exercise in isolation. Produced consistently across multiple matters and considered in 

tandem with the accumulated agency profiles described in Section 4, it coalesces into a meaningful 

model of how a specific regulator's enforcement priorities are evolving — updated by direct evidence 

rather than reconstructed from public reporting. 
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The organization that maintains this model is positioned to ask questions that go beyond the merely 

remedial. Rather than only asking how the organization can correct issues flagged by the investigation, 

it can examine how current operations may incur similar exposure, given the agency's revealed 

priorities and strategy. Answering these forward-looking questions requires nothing beyond what the 

organization has already built: the agency profile and enforcement landscape outputs serve as the 

foundation for the compliance function's risk assessment cycle on a defined cadence. 

5.2 Proactive Engagement Between Matters 

The proactive communication discipline described in Section 2.2 — structured dialogue on scope and 

proportionality as a lever within an investigation — extends to the period between investigations, 

during which organizations with recurring regulatory exposure generally fail to use effectively. 

An organization that has built a strong profile of a regulator with which it engages repeatedly is 

positioned to approach that regulator outside the pressure of an active matter: to raise a self-identified 

issue before it surfaces through a complaint or routine examination, to seek informal guidance on a 

compliance approach under consideration, or to maintain a working relationship with agency staff that 

is not solely defined by adversarial posture. None of these communication paths are easily available to 

organizations encountering the regulator for the first time in an active investigation, but can be readily 

pursued by organizations with several matters worth of documented insights on how that regulator 

behaves, what it prioritizes, and what its staff perceive as good-faith engagement. 

The decision to engage proactively with a regulator outside the context of an active investigation — 

including a decision to self-report — carries its own legal and strategic considerations beyond the scope 

of this piece. This decision is better informed, however, when it draws on documented institutional 

experience with the specific regulator in question rather than generic judgment about regulatory 

relationships. 

5.3 Closing the Loop with Compliance Program Design 

The most durable output of the feedback loop outlined in this piece is the effect that accumulated 

outputs should have on the design of the compliance program itself. Section 3.2 describes preservation 

and collection intelligence as revealing a calibrated map of the organization's actual data landscape as 

revealed under investigative pressure. The gap between the compliance program's assumptions and this 

calibrated map is the single most valuable forward-looking output this feedback loop produces. 

A structured and formalized connection between matter debriefs and compliance program review 

ensures that an investigation's findings about the organization's data landscape reach the people with 

authority to address them. Whether those findings reveal a collaboration platform with no retention 

policy, an unanticipated custodian population, or a business unit with data practices diverging from 

documented policy, a structured connection with compliance program review can provide the time 

necessary to close gaps before they affect the next investigation. Organizations that build this 

connection deliberately — rather than relying on informal relationships between legal and compliance 

functions — are better equipped to reduce the likelihood, scope, or severity of such gaps in future 

matters. 
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6: Jurisdictional Divergence in Practice — UK 

and EU Considerations 

The preceding sections describe a feedback-loop methodology developed primarily from US 

enforcement experience. The discipline of capturing decisions contemporaneously, debriefing at a 

matter's close, and extracting matter-specific intelligence into a living cross-matter playbook and 

proactive posture translates across jurisdictions without modification. However, three specific inputs 

relevant to this discipline differ across jurisdictions: what counts as a privilege determination, what a 

regulator expects in a privilege log, and what "closure" means procedurally. An organization applying 

this framework to a UK or EU matter using US assumptions about any of these three inputs will 

misconfigure its playbook at the point of entry. This error will not surface until the next matter, when 

the agency-specific notes prove unreliable. 

6.1 Privilege Standards 

The US doctrines of attorney-client privilege and work product protection are reasonably stable across 

federal practice and serve as the implicit baseline assumed in Section 3's discussion of privilege calls 

and log formats. 

The UK position diverges in ways that affect routine review decisions. Legal advice privilege in England 

and Wales requires that the dominant purpose of the relevant communication was the giving or 

receiving of legal advice. Following Three Rivers District Council v Governor and Bank of England (No 

5)8 the class of people treated as "the client" for privilege purposes can be narrower than the equivalent 

US analysis would assume, particularly for large organizations where many data custodians may not 

qualify as "the client." Similarly, litigation privilege requires that litigation be reasonably contemplated 

at the time of the communication, which raises threshold questions at an early stage of a regulatory 

matter when it is unclear whether the investigation will lead to adversarial proceedings. This issue was 

at the heart of SFO v ENRC9 which narrowed an overbroad earlier reading but left genuine uncertainty 

about where the line sits in internal investigations conducted before SFO involvement is clearly defined.

As a result, a UK privilege baseline built into the playbook needs its own call taxonomy, not an adapted 

version of a US one. The category of documents easily protected under US work product protection may 

be more contested under UK legal advice privilege analysis, depending on the communicators and the 

timing of the communication. 

EU practice adds a further layer that has no real US analog. In-house counsel communications are not 

protected by legal professional privilege before the European Commission, a position established in 

AM&S and reaffirmed with the in-house carve-out in Akzo Nobel10 with member-state variation for 

purely domestic proceedings. An organization running a Commission investigation cannot expect in-

8 Three Rivers District Council v Governor and Bank of England (No 5) [2004] UKHL 48. 

9 Serious Fraud Office v Eurasian Natural Resources Corporation Ltd [2018] EWCA Civ 2006. 

10 AM&S Europe Ltd v Commission of the European Communities (Case 155/79) [1982] ECR 1575; Akzo Nobel 

Chemicals Ltd and Akcros Chemicals Ltd v Commission (Case C-550/07 P) [2010] ECR I-8301 (affirming the 

exclusion of in-house counsel communications from EU legal professional privilege before the Commission). 
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house counsel privilege in the way it would be applied in a purely UK or US matter, and the playbook's 

privilege baseline needs to flag this distinction explicitly by forum and not just by jurisdiction of the 

parent company. 

6.2 Privilege Log Expectations 

Section 3.2 describes privilege log format as something negotiated with an agency and then carried 

forward as a reusable asset. That dynamic exists in UK and EU practice as well, but the initial 

expectations differ. 

US agencies — particularly the DOJ and SEC — operate from well-established, if still negotiated, 

expectations around categorical versus document-by-document logging, underpinned by a developed 

body of case law on privilege waiver caused by inadequate log descriptions. 

The SFO does not operate from the same settled log convention, and format is more fully a matter of 

negotiation with the specific case team than a known quantity at the start of the investigation. The 

playbook discipline advocated in this piece is therefore even more valuable in SFO matters, because 

there are fewer external precedents to substitute for institutional memory. The FCA's expectations sit 

closer to a hybrid position, informed by both enforcement practice and civil procedure norms. The 

CMA, in dawn raid and information-request contexts, has its own conventions shaped by competition 

procedure that do not map closely to either the SFO or FCA approaches. 

The agency profile outputs described in Section 3.3 should accordingly be agency-specific in UK 

practice. The SFO, FCA, and CMA profiles should be built and maintained as three separate records 

within a single organization's UK regulatory framework, as the underlying institutional practice cannot 

be generalized across them in the way it can be for US agencies operating within the same federal 

enforcement system. 

6.3 Closure and Resolution Mechanisms 

Section 2.2 endorses the practice of requesting formal notice of investigation closure and treats the 

absence of formal closure communications as primarily a US problem. This framing should be 

sharpened because the UK and EU closure landscape is structurally different in ways that affect the 

post-matter debrief and litigation hold release triggers. 

UK Deferred Prosecution Agreements, available only to the SFO and CPS for specified offences under 

Schedule 17 of the Crime and Courts Act 201311 are negotiated between prosecutor and organization but 

require court approval at both the preliminary and final hearing stages. This differs significantly from 

the US DPA, which places primacy on prosecutorial discretion with comparatively limited judicial sign-

off. This distinction changes what "agreement" means as a matter of legal effect and affects the timeline 

and evidentiary record upon which the post-matter debrief relies. 

FCA matters typically resolve through a Decision Notice or settlement under its executive procedures 

rather than anything resembling a US-style declination letter; FCA closure without enforcement action 

                                                        

11 Crime and Courts Act 2013, Schedule 17 (Deferred Prosecution Agreements); see also Serious Fraud Office / 

Crown Prosecution Service, Deferred Prosecution Agreements Code of Practice (2013, revised 2020). 
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is often communicated informally, if at all. CMA matters in competition enforcement have their own 

pathway, with formal closure communication more standard compared to FCA conduct matters. At the 

EU level, Commission competition investigations typically conclude with a formal decision, a 

commitment decision under Article 9 of Regulation 1/200312, or, where the Commission decides not to 

pursue the matter, a closure that may or may not be communicated with the same formality as a 

decision, depending on the procedural posture. 

In light of these differences, the definitions in the playbook's governance section regarding the trigger 

for when a litigation hold can end and a post-matter debrief can commence must be specific to 

particular jurisdictions and agencies. 

6.4 Cross-Border Data Considerations at Matter Close 

Intersecting directly with the knowledge-extraction discipline discussed in Section 3 is the question of 

what can actually be preserved, hosted, and carried forward as institutional learning when the 

underlying data is subject to UK GDPR or EU GDPR. Three practical constraints affect the playbook-

building process described in Section 4. 

Hosting location for review platforms 

Where document review for a UK or EU-originated matter is hosted on a platform located outside the 

UK/European Economic Area (EEA), the transfer associated with a production to the SFO, the FCA, the 

CMA, or the Commission — as well as the underlying preservation and hosting decisions that preceded 

it — requires a lawful mechanism: either an adequacy decision, the UK International Data Transfer 

Agreement, EU Standard Contractual Clauses, or another Article 46-equivalent safeguard. This is a live 

operational question at the preservation and collection stage (discussed in Section 3.2) and the transfer 

mechanism used, together with any restrictions an agency imposed on hosting location or onward 

transfer as a condition of cooperation, should be captured contemporaneously and maintained as a 

standing entry in the playbook's default vendor and technology specifications — not a question 

reopened for each new matter. 

Retention of trained TAR models and review intelligence 

Section 3.2 identifies trained TAR models as portable assets worth preserving across matters. Where 

the training corpus included personal data of EU or UK data subjects, retention of the model itself 

raises a genuine and underexplored question about whether a TAR model trained on personal data 

constitutes a form of continued processing of that data and, if so, on what lawful basis it persists after 

the underlying matter has closed. This question has not yet been settled, and the playbook should 

record counsel's reasoning on it rather than treating model retention as a purely technical decision. 

Maintenance of the agency profile 

The agency profile described in Section 3.3 is, in substance, a structured record of how a specific 

regulator behaved, and may itself include personal data if it references named individuals at the agency 

or within the organization. Where the profile is maintained centrally and updated across matters, it 

12 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition 

laid down in Articles 81 and 82 of the Treaty, Article 9 (Commitments). 
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should be built and reviewed with the same data minimization discipline applied to any other internal 

record containing personal data, particularly given the extended period for which this profile should be 

retained. 

6.5 What This Means for the Methodology 

None of the issues outlined in this section diminish the value of the feedback-loop discipline advocated 

in this piece. The outputs are just as valuable for UK or EU investigations as for US investigations — 

and may be more valuable in jurisdictions like the UK where regulatory practice is less codified and 

therefore more dependent on institutional memory, rather than published precedents, to navigate 

consistently. 

Only the content that goes into each component of the discipline varies. An organization building its 

playbook, its agency profiles, and its privilege baselines should treat "jurisdiction" and "agency" as two 

separate axes of specificity. A UK-wide privilege baseline is not sufficiently granular; an SFO baseline, 

an FCA baseline, and a CMA baseline will provide far more comprehensive support. The discipline is 

agnostic as to location, even when the substantive components require a jurisdiction-specific 

perspective. 

Conclusion 

The instinct that governs most government investigations is forward-facing, and rightly so: preserve, 

collect, respond, contain. What this guide has argued is that the same instinct, left unchecked, treats 

every investigation as a discrete event to survive rather than as a structured input into how the next one 

will be run. 

To derive the full value of lessons learned over the course of an investigation and to condense this 

learning into an institutional asset, organizations — and in particular their legal teams — must 

recognize that the close of the investigation is the beginning of formalized processes designed to 

prepare for future investigations, to mitigate their risks, costs, and burdens, and to improve internal 

litigation readiness and compliance programs. What this requires is not additional bureaucracy or 

significant new investment. It requires a governance mindset applied from day one of each matter: 

decisions recorded, not just made; variances logged, not just employed; negotiation outcomes 

annotated with the reasoning that produced them. 

The organizations best positioned to address the next government investigation are those that treated 

the last one as a structured learning event — capturing decisions contemporaneously, debriefing 

deliberately before the team dispersed, and converting matter-specific outputs into cross-matter 

strategic intelligence that permits a more proactive posture. While some content components are 

jurisdiction-specific, the discipline itself is universal. It represents the culmination of the application of 

Legal Data Intelligence to government investigations: an intelligence-driven legal function that 

continues after a particular matter's conclusion and inures to the benefit of the entire organization. 
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